Commercial Law Collides with Cyberspace:
The Trouble with Perfection -Insecurity Interests in the New Corporate Asset 
. Introduction
Picture this scenario: As counsel for several venture capital firms in the New Economy, you had been enjoying the ride of the explosive growth of e-commerce in the last few years. You have assisted your venture capital (VC) clients in funding their ventures in e-companies whose primary cyberassets are domain names such as sex.com, business.com, loans.com, jewelry.com, and stock.com. E-companies have bought business.com for $7.5 million, 1 jewelry.com for $5 million, 2 and loans.com for $3 million. Others have estimated that sex.com is worth $250 million 4 and that stock.com is projects that you have started on behalf of your clients are now on the back burner.
Your office telephone is ringing, and you quickly glance at the caller ID display. It is a call from one of your VC clients. The client asks: "Will we have a chance to salvage any of the cyberassets? Who will get the domain names? What will happen to the proceeds of the sale of the cyberassets in the event that some of the e-companies are heading toward bankruptcy?" You do not have any answers, but you promise your client that you will look into the matter further.
You search your gray cells. You recall that most, if not all, the e-deals were equity-based investments, not secured transactions as in the Old Economy. You are sweating a little bit because you honestly do not know whether your client had a security interest in the domain names and whether such security interest even was perfected. You rush to the library and look up a treatise on secured transactions. Words like "personal property,"'" "attachment,"" we had a term sheet and a handshake, the market would drop 400 points and investors would pull out. Id. Similarly, Michael Shields, founder of OnlineOffice.com, recalled in his interview with Sansoni:
I was trying to raise money in April. I had back-to-back meetings scheduled with investment bankers, and if the Nasdaq was down, only a junior guy would show up; when it bounced back, the top level people would attend. Things changed by the hour. At 9 a.m. they wanted to invest By 3 they weren't doing any more dotcorns.
Id.
10. Personal property that can be used as collateral for secured transactions under the revised Article 9 of the Uniform Commercial Code includes goods, documents of title, instruments (such as promissory notes), chattel paper, investment property (such as securities entitlements, securities accounts, commodity contracts, and commodity accounts), crops, fixtures, accounts, deposit accounts, payment intangibles, and general intangibles (such as copyrights, patents, trademarks, and associated goodwill). See U.C.C. § 9-102 (2001) (setting out definitions of various personal property used as collateral); U.C.C. § 9-109(a) (2001) (providing scope of Article 9). All citations are to the recently revised Article 9 of the Uniform Commercial Code, unless indicated otherwise.
11. Attachment is the process by which the security interest in favor of the creditor becomes effective against the debtor. See U.C.C. § 9-203(a) (2001) (describing attachment process). The security interest is attached to collateral when the following steps are met:
1. A security agreement (the contract between the creditor and the debtor wherein the debtor grants the creditor security interests in the collateral) must be authenticated by the debtor, 2. The security agreement must provide a description of the collateral; 3. The creditor must give value (usually a loan or credit) to the debtor, and 4. The debtor must have rights in the collateral or the power to transfer rights in the collateral to the creditor. See U.C.C. "perfection,"1 2 "financing statement," 13 and "collateral1 4 leap out at you. You wonder whether domain names are personal property for the purposes of secured transactions under state commercial law statutes. You are sweating a little bit more.
The above scenario highlights some of the new problems concerning secured transactions in e-commerce and how the characteristics of e-commerce alter the traditional valuation of corporate assets." Indeed, in the New Economy the normative tangible form of assets such as corporate headquarters, branch offices, warehouses, land, equipment, and inventories are not the assets typically owned by Internet companies. 6 Instead, dueto the cyberspace nature of these companies, most of their value consists of intangible assets that include domain names, trademarks, patents, patent applications, copyrights, and proprietary information." The recent downturn of the e-commerce 12. Perfection is the process by which the creditor's security interest becomes effective against other creditors, lien holders, and bankruptcy trustees. The most common means of perfecting a security interest is by filing a financing statement in the appropriate place, such as the office of the secretary of state. See U.C.C. § 9-310 (2001) (requiring that financing statement must be filed to perfect most security interests). Article 9 also provides other methods of perfection, such as having creditors take physical possession of the collateral. See U.C.C. § 9-313 (2001) (describing circumstances in which security interest can be perfected by taking possession of collateral). If a security interest is perfected, it is senior to most later creditor interests. See U.C.C. § 9-322 (2001) (describing priority of perfected security interests over later perfected or unperfected security interests).
13. A financing statement is a record containing information, such as the name of the debtor, the name of the secured creditor, and an indication of the collateral. See U.C.C. § 9-502(a) (2001) (listing required contents of financing statement). A financing statement serves as a notice that "indicates merely that a person may have a security interest in the collateral indicated. Further inquiry from the parties concerned will be necessary to disclose the complete state of affairs." U.C.C. § 9-502 cmt. 2 (2001).
14. "'Collateral' means the property subject to a security interest or agricultural lien. The term includes: (A) proceeds to which a security interest attaches; (B) accounts, chattel paper, payment intangibles, and promissory notes that have been sold; and (C) goods that are subject of a consignment" U.C.C. § 9-102(12) (2001) .
15.
Perhaps the above scenario is another example of both how the development of cyberspace challenges and tests current legal boundaries and how it will continue to do so. See 208 (2000) (observing that many startup Internet companies lack "significant physical assets such as manufacturing facilities or inventory").
17. See id. at 207-08 (observing that Internet companies "have a large portion of their value tied to intangible assets," particularly "intangible intellectual property"); Majorie Chertok & Warren E. Agin, Restart cor: Identiging, Securing and Maximizing the Liquidation Value sector has revealed that for most Internet companies filing for bankruptcy, the most valuable remaining assets are intangible assets." 8 Often, domain names are the only remaining valuable assets, tangible or intangible, as these Internet companies approach insolvency.' 9 As bankruptcy trustees and creditors glimpse the bankruptcy estate, fundamental questions of security interests in domain names and perfection of such interests must be resolved prior to any attempt to determine priority of conflicting interests in the cyber-assets, particularly domain names. Specifically, are domain names personal property that can be used to secure payment and performance of an obligation? If so, what method of perfection should be employed for securitization of domain names? This Article will address these issues and will propose two methods for perfection of security interests in domain names.
Part II will discuss the general perfection schemes under Article 9 of the Uniform Commercial Code (UCC) and the possible federal preemption of state regulations concerning perfection of security interests in certain types of intangible property. 20 Part III further examines the uneasy existence of both state and federal law on perfection of security interests in intangible corporate assets, such as trademarks, 2 ' and suggests that the perfection mechanism for 
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security interests in trademarks may provide some guidance to the formation of a perfection scheme for security interests in domain names. 22 Unlike the perfection of security interests in trademarks, an attempt to securitize domain names encounters the troublesome issue of proper classification of domain names. Is a domain name a creature of the contract for services between the domain name registrar and the registrant? Is a domain name legal property? Is there a property interest in domain names? Part IV will examine the commercial treatment of domain names in the open market as well as relevant federal statutes and judicial opinions relating to domain names in an attempt to ascertain whether domain names are "personal property" for purposes of secured transactions under Article 9 of the UCC.
23
Part V will propose two methods of perfection of security interests in domain names. The first proposal would involve a state-regulated scheme through which creditors perfect their security interests in domain names by filing a financing statement with the applicable state filing office. 2 The second proposal would create a scheme, based in federal law, through which creditors perfect their security interests in domain names by electronically filing a financing statement with a domain name registrar who then records the security interest information with the WHOIS database.' The Part concludes by evaluating the strengths and weaknesses of each method. 26
ff. Perfection and Federal Preemption
State law historically has governed secured transactions involving personal property. 27 Prior to the promulgation of Article 9 of the UCC in 1962, creditors relied on security devices such as pledges, "chattel mortgages, conditional sales, trust receipts, factor's liens, and assignments of accounts receiv- and intangible property into accounts, deposit accounts, general intangibles, health-care receivables, and payment intangibles.4 The classification of collateral is important because Article 9 requires different technical steps to perfect 41 security interests for different types of collateral. 42 The general intangible category is a catch-all category for personal property not belonging to any other category of collateral. 43 Trademarks, copydevice, which was not dependent on who had title to the property .... Because transferring title no longer has significance in creating a security interest in personal property, most security interests created after adoption of the UCC do not involve the transfer of title.").
35. See U.C.C. § 9-310 (2001) (providing general rule that, subject to exceptions, "a financing statement must be filed to perfect all security interests"). rights, and patents do not fall into any category of intangibles and, thus, are in the residual category of general intangibles under Article 9.44 Indeed, the Official Comment to UCC § 9-102 indicates that general intangibles include "various categories of intellectual property" and "rights that arise under a license of intellectual property." 4 "
Although perfection of security interests in collateral generally is achieved by compliance with state filing requirements, 4 federal law governs the perfection of security interests in certain types of general intangible collateral, such as registered copyrights.
47 Section 9-109(c) specifically indicates that Article 9 "does not apply to the extent that a statute, regulation, or treaty of the United States preempts this article." 4 However, this preemption exists only to the extent mandated by federal law. 49 Furthermore, section 9-311 (a)(1) provides that the filing of a financing statement is not effective to perfect a security interest in property that is subject to a federal statute "whose requirements for a security interest's obtaining priority over the rights of a lien creditor with respect to the property preempt section 9-310(a). 0 The 1999 revision to UCC Article 9 changes the applicable preemption rules. The revised Article 9's provisions do not apply "to the extent that" a statute, regulation, or treaty of the United States preempts the provision. Federal law thus preempts revised Article 9 only to the extent required by the Federal law, not in its entirety when the subject matter of the security interest is subject to other law. 58. Former Article 9 provides two relevant provisions pertaining to federal preemption and exception to perfection by fling: Former section 9-104(a) provides that Article 9 is inapplicable to "a security interest subject to any statute of the United States, to the extent that such
II Perfection of Security Interests in Trademarks
Trademarks are words, phrases, logos, symbols, or devices that are used in association with goods or services to function as source identifiers. 9 No longer the latest form of corporate assets,'e trademarks have become a wellestablished component of corporate value." 1 Many trademarks are highly valued, 62 and, not surprisingly, many companies utilize them as collateral in commercial financing. 63 Under trademark law, the trademark owner does not "own" the words, phrases, logos, symbols, or devices that have been functioning as source statute governs the rights of parties to and third parties affected by transactions in particular types of property.-U.C.C. § 9-104(a) (2000) . Former section 9-302(3) states that UCC filing is not necessary or effective to perfect a security interest in property subject to. . . a statute or treaty of the United States which provides for a national or international registration or a national or international certificate of title or which specifies a place of filing different from that specified in this Article for filing of the security interest. U.C.C. 
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identifiers.' Rather, the trademark owner has the right to enjoin others from using a substantially similar trademark that is likely to cause confusion in the mind of the consumer. 6 Though trademarks are a form of intellectual property and have become very valuable corporate assets, trademarks cannot be assigned, transferred, or traded without the attached goodwill. 66 This rule of anti-assignment in gross of a trademark prohibits judgment creditors from levying upon and selling a judgment debtor's trademarks without the associated good will. Although trademarks and their associated goodwill are used as collateral in secured transactions, perfection of security interests in such intangible property is ambiguous due to the potential conflicts between the Lanham Act, which governs federal trademarks,s and the UCC. 69 The ambiguity has been that "trademark cannot be assigned apart from the good will it symbolizes").
See 30 AM. JUR. 2D
Executions and Enforcement ofJudgmens § 160 (1994) (stating that "trademark is not a property right in gross which may be sold apart from the business or good will with which the trademark has been associated. Thus, a judgment creditor may not levy upon and sell a judgment debtor's registered service mark or trademark.").
68. AnAgendaforReform, 79 KY. L.J. 61,73 (1990-91) (discussing statutory and conceptual "gulf" between state and federal law relating to use of intellectual property as collateral).
70. See Vaccaro, supra note 60, at 234-35 (discussing ABA Task Force on Security Interests in Intellectual Property and its proposals for clarifying laws governing perfection of intellectual property security interests); Weinberg & Woodward, supra note 69, at 93-94 (discussing ambiguity, surveying other reform proposals, and offering new proposal). See generally Haemmerli, supra note 57 (reviewing concerns relating to perfection schemes for intellectual property, critiquing proposals advanced by other commentators, and suggesting alternative approaches). Until very recently, the debate involved the former Article 9 and its two relevant provisions pertaining to federal preemption and exceptions to perfection by filing. See supra note 58 for a description of the relevant former provisions, sections 9-104(a) and 9-302. For an argument that dual filings in both the Copyright Office and a state's UCC filing office would perfect security interests in both registered and unregistered copyrights, see generally Jeffrey R. encompasses a grant of a security interest.' 8 Courts have resolved such doubt by examining the ordinary usage of the term "assignment" at the time of enactment of the federal trademark law? 9 At the time of enactment, a grant of a "mortgage," rather than an "assignment," was the common way of describing a grant of a security interest." Further, the Lanham Act refers to the "successor to the business.""' This reference suggests that Congress intended an outright assignment of trademarks that are part of a business in the context of the sale of an entire business. 8 2 Moreover, Congress had expressed its awareness of the existence of security interests in intellectual property, such as copyrights, by including such liens in the recording requirements for the transfer of copyrights.
3 Congress opted out of such inclusion when it passed the Lanham Act for trademarks. 82. See In re Together Dev. Corp., 227 B.R. at 441 ("Two other considerations indicate the statute does not apply to security interest filings. First, its reference to the 'successor to the business' suggests Congress had in mind an outright assignment in the context of the sale of an entire business of which the trademark is a part.").
83. See id. ("Congress has expressly included consensual liens in the copyright recording system, thereby demonstrating its awareness of the possibility of such liens and its inclination to make manifest an intention to require their recording .. ").
84. ("In order for a transfer of rights in a trademark to constitute a sale or assignment, thereby COMMERCIAL LAW COLLIDES WITH CYBERSPACE security interest in a trademark is much less than a transfer of entire rights; it is merely an agreement to assign the trademark in the event of default by the debtor.' Further, the Lanham Act does not provide for the filing of notification of security interest in trademarks.s Indeed, the text of section 1060 of the Lanham Act requires the recordation of assignments of trademarks if the assignee does not want the assignment voided without notice as against a subsequent purchaser." 9 Accordingly, the Lanham Act does not provide a perfection scheme for trademarks.'
Consequently, Article 9 of the UCC governs the manner of perfecting security interests in trademarks. A financing statement indicating the trademark collateral filed with the applicable state office, often the office of the secretary of state, 9 is necessary to perfect the security interests in the collateral.' Thus, according to the courts, there is no justification for federal preemption and dual filings in both a state office and the United States Patent and Trademark Office." vesting title to the trademark in a party, the transfer must be absolute and must relate to the entire rights in the trademark."); Li'l' Red Barn, Inc. v. Red Barn Sys., Inc., 322 F. Supp ' The bankruptcy court ordered the debtor to sell substantially all of its assets, including its trademarks." The creditor objected to the sale of the trademark, claiming a security interest. 9 " The bankruptcy court ruled that the creditor failed to perfect its security interest in the trademark and, thus, was not entitled to any lien on the proceeds of the sale of the debtor's assets."°T he creditor appealed the bankruptcy court's decision to the district court. The creditor argued that as with copyrights, trademarks are intangible and lack an identifiable situs. 0 ' Thus, the efficiency of a single recordation scheme for trademarks compels federal preemption under the Lanham Act." 2 Consequently, security interests in trademarks occur upon the appropriate filing with the United States Patent and Trademark Office." 0 3 The district court rejected this argument upon a careful analysis of Article 9 of the UCC, the Lanham Act, case law, and general policy considerations."
The Trimarchi court observed that federal preemption of the UCC perfection schemes will occur only when relevant federal statutes "specifically and systematically provide for the filing of all security interests in a given form of property."' The court noted that "[a] federal intellectual property registration or certificate of title, such as a certificate of federal trademark registration, reveals the name of the registrant and identifies the property but does not provide a list of lienholders."' Thus, the court explained that: The court ruled that the Lanham Act does not preempt the UCC's filing requirements and that the perfection of a security interest in a trademark is governed by Article 9 of the UCC.'" Moreover, the court also noted that "in 1988 the Senate passed a bill that, among other things, would have created a federal filing of security interests in trademarks and brought both the recordation of and the priority of security interests in trademarks into conformity with the counterpart copyright provisions."'" However, the portion of the bill related to security interests did not pass the House, thereby leaving the UCC to govern security interests in trademarks."'
The Trimarchi decision is consistent with precedents in this area. perfected. 1 ' Nevertheless, the court concluded that case law and the then proposed UCC revision clarified that "for federal law to supersede the UCC the federal statute itself must provide a method for perfecting the security interest."" 1 6 Based on this conclusion, the court found enough disagreement in the law to warrant further litigation, denying defendant bank's motion to dismiss." 7 Similarly, in Roman Cleanser Co. v. NationalAcceptance Co. ofAmerica (In re Roman Cleanser Co.),"" the court compared the filing provisions under the Copyright Act and the Lanham Act and concluded that unlike the Copyright Act, the Lanham Act does not cover security interests in trademarks.' 9 The court reasoned that if Congress intended that security interests in trademarks be perfected by filing with the United States Trademark Office, it could have expressly provided for such a filing, as it did in the Copyright Act. 2 ' The court ruled that the Lanham Act only covered assignments of trademarks and not security interests.'' Accordingly, a security interest in a trademark is governed by Article 9 of the UCC.1'
In summary, although the Lanham Act governs federal trademarks, there is no federal preemption of the perfection of security interests in trademarks. State regulations, through the adoption of Article 9 of the UCC, control the perfection of security interests in trademarks. In recent years, the growth of e-commerce has given rise to explosive growth of domain names. Domain names have been compared to trademarks because domain names are comprised of words and attain value dependent on their attending use." 3 Va. 1999 ) (observing that domain names are addresses and derive their value primarily from their use). The more that Intemet users visit a web site by using its domain name, the higher the value of the domain name. See id. at 561 (arguing that domain name registration entails only contract rights and that its value derives solely from how registrant exploits it). In this context, a domain name is more analogous to a trademark and its attached goodwill than a patent whose value is independent from its content or the owner's goodwill. See id. at 560 n.9 (discussing how domain names are more similar to trademarks than patents).
whether the existing perfection scheme of security interests in trademarks should be the same for domain names.
IV Domain Names as General Intangibles

A. Domain Names as the New Valuable Corporate Assets
In recent years companies rushed to the Internet to establish their presence,24 utilizing the worldwide network of computers to sell products and services through various business models, ranging from customer to customer (C2C), business to customer (B2C), and business to business (B2B) models. 2 To stand out from the crowded dot-corn world, e-companies attempt to quickly brand themselves on the Internet. 2 6 Through branding, e-companies seek to get Interet users -their potential customers -to visit and revisit their sites. 
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Their business model was to grow quickly at first and to earn profits later.
28
A way to achieve such dreams overnight is to own a generic domain name that is memorable and accessible by everyone. 129 The "right" domain name for Internet branding purposes is a single word with very few characters that describes the products or services offered at the web site. 3 0 Internet consumers who want a particular product, but who do not know which websites they should visit, will most likely search for the appropriate website by keying the common name of the product (such as wine or computers ("Startups may put rapid growth ahead of profits for a time, but eventually they will have to return to the true nature of business. They will have to charge more than the cost of the goods and services they deliver, and make a profit."); see also entrepreneurs who search for right name for their new companies encounter "nightmare" process because most memorable dot-com addresses are no longer available and selecting difficult to remember company name presents problem of users forgetting name).
See Jonathan Lambeth, the telegraph.com: Domainia as net names go for millions, DAILY TELEGRAPH, June 8,2001
, available at 2000 WL 21888662 (reporting that offer of 4.4 million pounds for inactive web site e-buy.com for "an international department store," has been turned down by its owner and that BrainwareMedia paid $8 million for mp3audiobooks.com to Boston resident); Thomas E. Weber, Register.Com Aims to Market Internet Addresses to Everyone, WALL ST. J., Apr. 1, 1999, at B7 ("Domain names have evolved into one of the Internet's most important commodities -and an increasingly scarce resource. Though the universe of online addresses is theoretically unlimited, the best addresses get snapped up quickly. A latecomer might find himself stuck with an unwieldy address like 'joespizzaofbrooklyn. corn' instead of the easier to type, and remember, 'joes.com."').
131. 139 The secondary market for domain names often has been compared to real estate speculation. 40 Many web sites in this industry offer a broad range of services, including sales, purchase, and valuation of domain names. 4 ' Auctioning is the common sale method employed by these web sites. 4 domain name is rated on the first three criteria from a scale of zero to four stars. 47 Higher star ratings indicate more valuable domain names.' 4 Great Domains.com then compares this preliminary rating to those of previously purchased domain names to determine the final value.
149 This last step represents the fourth criteria of the valuation model."
Regarding the Characters criteria, short domain names generate higher ratings than long domain names because the former are generally easier to remember and to spell and have more impact.' A domain name with fewer than five characters receives four stars, while one over twenty characters long is substantially less valuable." 2 The sliding scale of the rating system gives a domain name with six to ten characters three stars, one with eleven to fifteen characters two stars, one with sixteen to twenty characters one star, and one beyond twenty characters no stars. In other words, these domain names are highly marketable.1 5 Like most brand names, domain names that are "based on well-known phrases, or are closely associated with a business opportunity with a sizable market share, enjoy a favorable position."" 5 6 Domain names registered in the .Com top-level domain earn a four-star rating. ' 5 GreatDomains.com bases this criteria on the belief that .Com conveys a sense of exclusivity equivalent to residing in New York, Paris, or Singapore. 5 Thus, owning a domain name in the top-level domain .Com is an instant branding that generates premium ratings.' 59 Finally, the Comparables criteria involves a comparison of the domain name at issue to previously purchased names." This comparison ensures an appraisal price that reflects current fair market value. ' claims to have one of the largest databases of sales and appraisal data as a result of using this method. 162 Recently, GreatDomains.com sold Loans.com to Bank of America for $3 million.' 63 That sale is among the highest prices ever paid for a domain name." Other high profile domain name acquisitions include Business.com for $7.5 million and Wine.com for $3.5 million.' 65 At least one expert in the domain name resale industry believes that "it's a sign the domain business is maturing that its assets -the names -are being resold to those who have the highest-value use for them."' 66 Furthermore, that same expert does not expect the million-dollar name sales to vanish after the dot-com fever has subsided because domain names identify companies on the Internet, and valuable domain names may significantly reduce advertising costs. 67 The commercialization of domain names in the open market is a current phenomenon, unexpected before the arrival of e-commerce on the World Wide Web. The fact that individuals are treating domain names as commodities begs the question of whether domain names are or should be property in the eyes of the law.
C. Domain Names and Property Interests
Domain Name Formation
Deciding whether domain names are a form of intangible property for purposes of secured transactions requires an examination of domain name formation. A domain name registration is a creature of a service contract between a domain name registrar (such as NSI) and a domain name registrant. " As consideration for the services you have selected, you agree to pay Network Solutions the applicable service(s) fees set forth on our Web site at the time of your selection [currently $35 dollars per year]. All fees are due immediately and are nonrefundable .... Unless otherwise specified, each Network Solutions' service is for a two-year initial term and renewable in perpetuity thereafter for successive one-year terms. Any renewal of your services with us is subject to our then current terms and conditions and payment of all applicable service fees at the time of renewal.
Id.
171. See Brookflield Communications, Inc., 174 F.3d at 1044 (describing role of NSI in domain name registration process). The court noted:
To obtain a domain name, an individual or entity files an application with Network Solutions listing the domain name the applicant wants. Because each web page must have an ... unique domain name, Network Solutions checks to see whether the requested domain name has already been assigned to someone else. If so, the applicant must choose a different domain name. Other than requiring an applicant to make certain representations, Network Solutions does not make an independent determination about a registrant's right to use a particular domain name.
to the corresponding Internet Protocol (IP) number for the desired Internet site. 172 The company performs such services pursuant to a domain name service agreement whereby registrants must make certain representations about their rights to use their domain names and the fact that this use does not interfere with the rights of another party." Furthermore, registrants must agree to be bound by NSI's "Uniform Domain Name Dispute Resolution Policy" as approved by the Internet Corporation for Assigned Names and Numbers (ICANN) on October 24, 1999.14
Domain Names: Contractual Rights or Intangible Property?
Domain names arguably entail contractual rather than property rights because they are the product of service agreements between domain name registrars and registrants. 75 This contracted-for service is similar to "owning" telephone numbers."" It has the potential for commercial exploits that may As the Supreme Court has stated in an analogous and related context, "aware as we are of the changes taking place in the law, the technology, and the industrial structure related to telecommunications, . . . we believe it is unwise and unnecessary definitively to pick one analogy or one specific set of words now." Id. (quoting Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518 U.S. 727, 742 (1996) (Breyer, J., plurality opinion)).
COMMERCIAL LAW COLLIDES JF7TH CYBERSPA CE generate significant return for the registrant.'" However, the value of the domain name often depends on how the registrant uses it. ' Consequently, a domain name without value or goodwill added by the user is usually not valuable.
179
The electronic medium of the Internet and the recent growth of e-commerce, however, have challenged the notion that domain name value is dependent on use. Many people now consider domain names to be valuable assets irrespective of any goodwill attached to them. 8 0 Parties are trading these names in the open market at high prices unrelated to their content or goodwill.'" These domain names are often generic words because the market rewards genericness with higher prices. I "
The classification of domain names as either property or contracts is an issue of first impression with which courts have struggled.' 8 3 However, the few courts that have faced the issue did not focus on classification but rather on how registrants form and use domain names. 4 For example, in Umbro 177. See Dorer, 60 F. Supp. 2d at 561 (recognizing "I-800-COLLECT" and "1-800-FLOWERS" as two extremely valuable commercial tools); Lockheed Martin Corp., 985 F. Supp. at 958 ("Domain names, like telephone numbers, are also valuable to trademark holders when they make it easier for customers to find the trademark holder.").
178. See Dorer, 60 F. Supp. 2d at 561 ("In most cases, a domain name registration is valueless apart from the way it is used by the entity with rights to it ..... 184. See Dorer, 60 F. Supp. 2d at 561-62 (avoiding "knotty issue" of characterization by forcing plaintiff to attempt to use registrar's dispute resolution procedure before issuing writ of fieri facias); Network Solutions, Inc., 529 S.E.2d at 86 (claiming that, irrespective of classification, contractual rights do not exist apart from registrar's services, and service ,contract not subject to garnishment).
International, Inc. v. 3263851 Canada, Inc.,"' a Virginia circuit court held that a domain name registration is personal property and, thus, subject to judgment liens and garnishment proceedings. 8 6 The judgment creditor in that case, Umbro International, sought to garnish domain names registered by the judgment debtor, 3263851 Canada, with the garnishee, NSI.
s7 NSI opposed the garnishment by arguing inter alia that a judgment lien cannot extend to domain names because the rights set forth in domain name registration agreements depend on unperformed conditions, such as the registrar's rights to indemnification and the registrant's continuing obligation to maintain an accurate registration record. 88 The court rejected this argument because NSI essentially agreed to garnishment under its dispute policy. 9 Furthermore, the conditions would serve merely to discount the value of the domain names at a sheriff's auction.Y
The Virginia Supreme Court reversed, reasoning that regardless of how one classifies domain names, they are not gamishable because the right to their use is inextricably bound to the services NSI provides.
9 ' Essentially, the judgment debtor's rights over its domain names do not exist independently of NSI's services that make the names operational Internet addresses.' 9 2 More broadly, the court was concerned that allowing the gar (Va. 2000) . The circuit court rejected the garnishee-registrar's arguments that the judgment debtor-registrant did not have a possessory interest in the domain names sufficient to support a writ of fieri facias (a lien on the judgment debtor's intangible property) because (1) the contractual rights of the registration agreement depended on unperformed conditions, (2) the lien would force the registrar to perform services for parties with whom it would prefer not to deal, (3) domain names lack a readily ascertainable value, and (4) this form of intellectual property results from a service provided by the registrar and is, therefore, not subject to garnishment. Id. at 143-44. The court rejected the fourth argument by analogizing domain names to patents, stating: "the fact that this form of intellectual property results from a service that NSI [the garnishee] provides does not (as NSI argues) preclude the property from garnishment any more than the service provided by the Patent Office in issuing a patent immunizes patents from garnishment." Id. at 144 (citations omitted). However, other courts have criticized this analogy. See Dorer, 60 F. Supp. 2d at 560 n.9 (reasoning that patents, unlike domain names, have intrinsic value regardless of use, and even patents may not be subject to judgment liens under Virginia law).
187. of any service. 93 Thus, the court concluded that "a domain name registration is the product of a contract for services between the registrar and registrant" and, therefore, is not a liability under the Virginia garnishment statutes. 194 While relying on the above quotation from Dorer v. Arel,1 95 the Umbro court apparently did not grasp the subtlety of the court's reasoning in that case.' 96 InDorer, the plaintiff sought a writ of fieri facias (or judgment lien) to acquire the defendant's domain name in satisfaction of a trademark infiingementjudgment.'" The court admitted that whether domain names are personal property subject to judgment liens is a "knotty issue" because domain names that are not trademarks arguably entail only contractual rights. 9 8 According to the Dorer court, in most instances, a domain name is valueless apart from its method of use by the entity that has rights to it) 99 Consequently, "if the only value that comes from transfer of the domain name is from the value added by the user, it is inappropriate to consider that an element subject to execution. "20 However, the court also recognized that some domain names are very valuable assets irrespective of any goodwill that might be attached to them. 2 ' Because all domain names are freely assignable apart from their content, those that are generic or clever often trade for high prices on the open market. 2° Such domain names could be attractive targets for judgment creditors. 3 Because the plaintiff in Dorer did not claim that the domain name at issue had any value on the open market, however, the court's observation was moot. 24 Furthermore, the Dorer court decided not to resolve the issue of whether a domain name is personal property subject to ajudgment lien, believing instead thatthe self-help measures pursuant to NSI's Domain Name Dispute Policy were more effective and less problematic for the plaintiff than seeking to compel the defendant to transfer the domain name in satisfaction of the judgment. 20 5 Thus, the court deferred the writ pending plaintiff s recourse to the self-help method.
The Umbro court also ignored the fact that NSI's domain name registration agreement provides registrants with contractual rights to the exclusive use of their names, amounting to a current possessory interest in their use." As observed by the two dissenting justices in Umbro, these contractual rights are not conditional, uncertain, or akin to personal services because both parties already have fulfilled their obligations. 2 " For example, in this case, the judgment debtor submitted its registration forms, made certain representations, and paid the registration fees.°" NSI completed the registration of the judgment debtor's domain names under NSI's first-come, first-served policy, thus giving the judgment debtor the right to the exclusive use of the domain name for an initial period of two years." 0 The dissenters concluded:
Because NSI has received everything required to give the judgment debtor the exclusive right to use the domain names it registered, the contractual right, a valuable asset, is the intangible personal property in which the judgment debtor has a possessory interest.... ITihis right exists separate and apart fromNSI'svarious services that make domain names operational Internet addresses. These services... are mere conditions subsequent that do not affect the garnishment analysis.
Like the Dorer court, however, the Umbro court explicitly noted that its holding did not depend on a proper classification of domain names. 1 The court was concerned more with garnishment of domain names than with the question of whether domain names actually are intangible property. 3 The court observed that there are "certain types of intangible, intellectual property that have not been subject to levy and sale under execution." 2 4 The court noted that patents, copyrights, and trademarks historically cannot be subject to seizure or sale by means of an execution. 21 219 The Kremen court, instead, found merit in the dissenting position that the right to use domain names "exists separate and apart from NSI's various services that make domain names operational Internet addresses. These services are.., mere conditions subsequent." ' In Kremen, one of the plaintiff's allegations was that the defendant converted the plaintiff's domain name, "sex.com." 22 The Kremen court held that the domain name "sex.com" is intangible property 2 1 2 because it is not merged in or identified with a document or other tangible object. 223 As intangible property, a domain name cannot serve as a basis for a conversion claim under California law. 224 Only intangibles represented by documents, such as bonds, notes, bills of exchange, stock certificates, and warehouse receipts, are subject to conversion claims under California law. 22 California law does not recognize conversion of other intangibles, such as goodwill of a business, trade secrets, a newspaper route, or a customer list. 226 Because the defendant effectuated the transfer of the plaintiff's domain name through the use of a forged document, the court ordered NSI to restore registration of the "sex.com" domain name to the plaintiff. 227 In summary, an Internet domain name is not a proper subject of a conversion claim. 22 ' The lack of a conversion tort, however, is not uncommon for most intangible property."' Moreover, trademarks are not separate property rights. They are "integral and inseparable elements of the goodwill of the business or services to which they pertain ... [and] ... goodwill is inseparable from the business with which its is associated." 30 Thus, trademarks are not chattel and not subject to conversion. Similarly, a trademark registration cannot be bought or sold "in gross" apart from the mark and the goodwill .associated with it.
2 31 A registration can be obtained only after the acquisition and priority. 2 " 6 For example, if the debtor is located in Nevada and the collateral is located in California, Nevada law will dictate which office, the office of the secretary of state or the office of the county clerk, is the appropriate place for the creditor to file the financing statement.? California law will govern the rules of perfection and priority. In other words, California law will dictate how perfection in such collateral can be achieved, whether through automatic perfection at the time of attachment of the security interests in the collateral, through the filing of a financing statement, or through possession of the collateral, and how the rights of competing claimants to tangible collateral are resolved.
25
The above choice of law rule, however, only applies to goods, documents, instruments, money, negotiable documents, and tangible chattel paper.
259 Because domain names are not the type of collateral covered under the rule, regardless of where domain names are "located," the law governing perfection of security interests in domain names and effects of perfection or nonperfection is the law of the jurisdiction of the debtor's location. 2 
'c
The debtor's location is determined by revised section 9-307. This section states that ifthe debtor is an individual, the debtor's location is the individ- Under former Section § 9-103, the law of a single jurisdiction governed both questions of perfection and those of priority. This Article generally adopts that approach. But the approach may create problems if the debtor and collateral are located in different jurisdictions. For example, assume a security interest in equipment located in Pennsylvania is perfected by filing in Illinois, where the debtor is located. If the law of the jurisdiction in which the debtor is located were to govern priority, then the priority of an execution lien on goods located in Pennsylvania would be governed by rules enacted by the Illinois Legislature.
To address this problem, paragraph (3XC) divorces questions of perfection from questions of "the effect of perfection or nonperfection and the priority of a security interest." Under paragraph (3XC), the rights of competing claimants to tangible collateral are resolved by reference to the law of the jurisdiction in which the collateral is located. 
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ual's principal residence.; If the debtor is an organization and has only one place of business, the debtor's location is its place of business, 2 and if the debtor is an organization and has multiple places of business, the debtor's location is at its chief executive office 263 Further, if a debtor is a registered organization, the state that registered the organization is deemed as the place at which the debtor is located. 2 " 4 Accordingly, if the debtor is organized in California, has its headquarters in San Francisco and its branch offices in Ohio, Texas, and New York, the debtor's location is in San Francisco. Consequently, if the debtor pledges domain names as collateral in secured transactions, regardless of where the domain names are "located," California law will govern perfection and priority.
Under the above analysis, a creditor will perfect its security interests in a domain name by filing a financing statement with a state office in the state in which the debtor is deemed located.265 The creditor, however, prior to conducting such filing, needs to verify whether the debtor is indeed the owner of the domain name as part of due diligence.
2 ' This requires the creditor to conduct a search with the WHOIS database. 267 Upon such verification, if, indeed the debtor is the owner of the domain name, the creditor may then 262. U.C.C. § 9-307(bX2) (2001) ("A debtor that is an organization and has only one place of business is located at its place of business.").
263. U.C.C. § 9-307(bX3) (2001) ("A debtor that is an organization and has more than one place of business is located at its chief executive office.").
264. U.C.C. § 9-307(e) (2001) ("A registered organization that is organized under the law of a State is located in that State.").
265.
Cf Delaware v. New York, 507 U.S. 490, 503 (1993) (noting common law rule that intangible personal property is found at domicile of owner).
266. Moreover, under Article 9, perfection of security interests does not occur unless such interests are attached against the debtor and other creditors. As a condition for attachment, the debtor must have rights in the domain name collateral. See U.C.C. § 9-203(bX2) (2001) (stating that security interest is enforceable against debtor and third parties if "debtor has rights in the collateral").
267. Pursuant to the Registrar Accreditation Agreement between a registrar and ICANN, a registrar must provide free public access to an on-line, interactive WHOIS database that contains the names and contact information such as postal address, telephone number, electronic mail address, and facsimile number, if available. See Register.corn, Inc. v. Verio, Inc., 126 F. Supp. 2d 238,241-42 (S.D.N.Y. 2000) (explaining operation of WHOIS database). The public can "collect registrant contact information for one domain name at a time by entering the domain name into the provided search engine." Id. at 242. Individuals or entities that would like to gain bulk access to the WHOIS database on a weekly basis must pay $10,000 yearly for the license fee. Id. The primary purpose of the WHOIS database is to "provide necessary information in the event of domain name disputes." Id. at 242. proceed with the filing of the financing statement indicating that the domain name is being used as collateral.'" This approach is inefficient because it requires the creditor to verify the ownership of the collateral in one place (the WHOIS database) and to file the financing statement covering the domain name at a different place (the office of the secretary of the state in which the debtor is deemed located). Further, it does not give notice to third parties who are accustomed to relying on the WHOIS database for information relating to domain names, to determine if the domain names have been encumbered.
B. Perfection Through Filing with the Registrar of Domain Names
The purpose of perfection is to provide notice to third parties that the collateral at issue has been encumbered. 269 To fulfill that purpose, an efficient approach to perfection would be a central filing for all security interests in domain names. Thus, all security interests in domain names would be recorded in the WHOIS database. This system would provide any party who is interested in a domain name easy access to all information regarding the domain names. Most importantly, interested parties could conduct the search electronically at any computer terminal with Internet access. 27 Currently, the WHOIS database provides information about domain names' registrants such as a registrant's identity, address, e-mail address, and phone number."
Adding the security interest information of particular domain names into the WHOIS database would provide a "one-stop" service to the public.
Interested parties would not have to conduct two searches at the office of the secretary of state and the WHOIS database. 270. See Ronald J. Mann, Secured Credit and Software Financing, 85 CORNHU L. REV. 134, 185 (1999) (recognizing third-party cost to discover secured interests on software and suggesting that "[c]urrent technology should make it easy to design a filing system in which the cost of filing would be quite low and in which competing creditors could discover the software lender's interest easily, quickly, and without undue expense").
271. Register.con, Inc., 126 F. Supp. 2d at 242. 272. This is consistent with the primary purpose of the WHOIS database -providing necessary information in the event of domain name disputes. See id. (explaining that purpose of WHOIS database is to catalogue domain name ownership in event of dispute).
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Moreover, some interested parties may not know that they need to conduct a search at the office of the secretary of state to ascertain whether a domain name is free and clear from any security interest. They may not know that they must obtain information about the debtor's location to conduct the search in the appropriate state. Even sophisticated companies with the assistance of legal counsel may encounter similar problems, given the fact that Article 9 of the UCC is silent about domain names in the definitions of various types of collateral, including the classification of domain names as general intangibles."' Further, no court has had an opportunity to address the issue of perfection of security interests in domain names. Moreover, the ACPA, the only federal statute pertaining to domain names, falls short of providing a means of using domain names to secure payment or obligation incurred by Internet companies." 4 The ACPA treats domain names as "things" for in rem civil actions and authorizes courts to seize domain names by forcing the registrar of the domain name to "deposit with the court documents sufficient to establish the court's control and authority regarding the disposition of the registration and use of the domain name." 275 Courts, in several cases concerning in rem jurisdiction, have held that domain names are property as legislated by Congress through the ACPA.Va Consequently, the ACPA should be amended to provide a national, electronic filing scheme for security interests in domain names." The 274. See supra notes 248-49 and accompanying text (discussing nature of domain name for purposes of determining property interests).
275. 15 U.S.C. § 1125(dX2)(DXi) (1999) provides in pertinent part: The remedies in an in rem action under this paragraph shall be limited to a court order for the forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark. [Upon receipt of written notification of a filed, stamped copy of a complaint filed by the owner of a mark in a United States district court under this paragraph, the domain name registrar, domain name registry, or other domain name authority shall -(1) expeditiously deposit with the court documents sufficient to establish the court's control and authority regarding the disposition of the registration and use of the domain name to the court, and (E) not transfer, suspend, or otherwise modify the domain name during the pendency of the action, except upon order of the court. amendment should be drafed clearly to avoid the ambiguity of the federal statutes governing trademarksY Such an amendment will preempt the filing provisions of Article 9 of the UCC as stated in sections 9-109 and 9-311 .'9 Because all other information about domain names is currently in the WHOIS database, the recording of security interests in domain names should be included in the WHOIS database to reduce transaction costs and increase search efficiency. The filing of the security interest in a domain name should be recorded with the registrar that registered the domain name. The filing should be done electronically to increase efficiency and minimize paper-based resources.
, Further, this amendment to the ACPA would be a strong indication that Congress recognizes the reality of the commercialization of domain names. The amendment would give credence to the fact that domain names are treated as corporate assets and would encourage the use of domain names along with other intellectual property as collateral in commercial fnancing. 2 so However, the approach is not without shortcomings. First, it may create a monopolistic registrar out of NSI. NSI has been accused of monopolistic behavior," 1 and although it is no longer the only registrar of domain names, 2 the company registered virtually all existing domain names in the ".com" Top Level Domains through its original exclusive contract of registration with the government. 3 Because most, if not all, Internet companies have their domain names in the ".com" Top Level Domain, their creditors or lenders under this proposed system would have to record their security interests in domain names with NSI -the registrar that registered the domain names at issue. To minimize monopolistic behavior, other registrars must be allowed to record 278. See supra notes 76-90 (interpreting Lanham Act trademark assignment provision). 279. See supra notes 56-58 (analyzing revised § 9-109 and § 9-311). 280. See Chertok & Agin, supra note 17, at 276-80 (criticizing existing case law as espoused by Virginia Supreme Court in Umbro for thwarting collection efforts of creditors seeking to recover money judgments and relegating these creditors to status of unsecured creditors in event of bankruptcy proceeding).
281. See Name.space, Inc. v. Network Solutions, Inc., 202 F.3d 573, 582 (2d Cir. 2000) (holding that NSI is entitled to implied conduct-based immunity with respect to its refusal to add new gTLDs to root zone file in case in which plaintiff contested NSI's control of master root zone server and file).
282. See id. at 577 ("NSI currently maintains the master root zone server, and was the sole registrar for new domain names under the .com, .org, .net, .edu and .gov gTLDs."); Register.corn v. Verio, Inc., 126 F. Supp. 
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security interests in domain names."' They simply would record electronically the security interests in the "file" in the WHOIS database that contains information about the domain name that would serve as collateral."' Second, this approach will take away the fees associated with the filing of the financing statements currently collected by state offices.? The volume of the existing 1 and future domain names, if they are used as collateral in secured transactions, ensures handsome fees for the state where the debtor is deemed located. States may not want to relinquish this revenue stream.
VI. Conclusion
Domain names have become valuable corporate cyberassets. The use of domain names in asset-backed securitization will become common practice in corporate financing schemes. To facilitate such securitization, perfection of security interests in domain names should be a simple process. An electronic, national filing scheme for perfection of security interests in domain names will provide notice to all third parties, reduce the transaction costs, and increase efficiency.
Your VC client is waiting for your answers. You could take an easy way out by informing the client that courts have not addressed the question of 284. See Register.com, 126 F. Supp. 2d at 241 (noting that there are more than fifty registrars for domain names in .com, .net, and .org Top Level Domains).
285. With the advance of technology, it is possible to include domain name security interest information in the WHOIS database. See Name.space, 202 F.3d at 579 (noting that ICANN and Commerce Department entered into Memorandum of Understanding agreeing to collaborate on "written technical procedures for operation of the primary root server including procedures that permit modifications, additions or deletions to the root zone file").
286. Which entities will collect fees is a potentially sticky issue. The drafters of the revised Article 9 were aware of this and left it to the legislators of each state to determine which office will receive the financing statement filings and the associated fees. See U.C.C. § 9-501 (2001) (leaving filing office blank for state to supply missing information). It is hard to imagine that state governments will give up easily the potential fees to be collected from secwitization of domain names.
Moreover, under the current domain name registration system, thirty percent of domain name registration fees collected by registrars go into an "Intellectual Infrastructure whether domain names are intangible property for secured transaction purposes and how security interests in domain names should be perfected. If domain names are intangible property and Article 9 is the governing law, the client has failed to perfect its security interests in the domain name collateral.
As an unsecured creditor, your client's chances of recovering the domain name or the proceeds therefrom are very slim.
Or, you could attempt to explain to your client the archaic language of Article 9, the classification of domain names, and federal preemption of perfection schemes. Federal preemption will occur only if Congress amends the ACPA to provide a national, central, electronic filing of relevant documents to indicate existing security interests in domain names. This system should operate within the WHOIS database; it would make it easier for your client not to lose its interests to the bankruptcy trustee.
